Dear Jim, 2/28/75 

I have a few ideas on what we should now do on the Bay case and on other problems. 

First I think we have to estimate what our most serious errors were and then try 
to figure how to simplify the considerable work that lies ahead. 

Long ago I lost any personal satisfaction from being proven right when there 
were disagreements on what should and should not be done. I look back on the period 
beginning before the evidentiary hearing joylessly although I afi now satisfied that 
on every issue I was rif^it and despite the decision do feel that had we done what I felt 
we had to there would have been a different decision. 

There is more than enough blame to go around. Hy own faults are clear to use. Others 
may feel I was too contentious. My most serious error was not fighting hard enough for 
what my own experience told me was required, the very obvious need. I can*t excuse this 
to myself now by saying X had to contend with the realities or Bud and Bob, The night I 
forced the real row and kept them from copping out more than they thereafter did I should 
have insisted on more, regardless of what Bud would have done. 

I can blase myself in other, similar ways. X should have forced Issues sooner, 
been less intimidated by the urgency of the money Bud provided, without which we could 
not have done all we did. 

And I know I was intimidated by the erurrnity of the load you had to carry. It 
would have been too much for a Kunstler. 

I go into these things to sake clear that blame is not now relevant. We both worked 
hard and well and better than X think could have been expected of most under the circum- 
stances and we have no need to recriminate. Xf we now do this will be a further self- 
castration. The one good we can get from review of the past is if we can use that know- 
ledge to influence the future. 

Bud ruined us. Hut if we dwell on that we * 11 ruin ourselves. We can't build on ashes. 

It should now be clear that any consideration for the judge is self-defeating. He 
has, as reading the decision does not require, given us proof that if he has options he *11 
exercise them against us. His decision has to be an outrage even if , as I suspect, he 
has built in grounds for reversal. 

Of course I’ve also had no time to think tills through and I do lack almost any 
knowledge of his decision. 

You will remember my uneasiness when we discussed how he would rule once we knew 
he had finished drafting his decision. X said my emotions were nixed and I was not certain 
where their influence and reasoning began and ended. 

X tend toward simple solutions, simple explanations, to try to avoid the complicated 
in my thinking if it does not appear that way in my expression. Here it was that he needed 
little time and few WSrds to Sind for us within the 6th circuit's mandate. The lo ng er he 
took the more uneasy X became because the more I feared that he required tm ,« time to 
justify what he knew can t be. 

Without reading the decision X now am more convinceda of this and the more I do 
believe that the apporaeh for which X pressed all along is now the essence of our doctrine 
in the appeal, it cannot now be merely what we say. t must also be how ve say it. I do 
hope this is what you meant when you said yesterday that the time had come for a J* Accuse . 
That is a different formulation of what I think, ky disagreement would be over "noew.” 
it was begi nn i n g with the 6th circuit’s decision and out failure comes from not having 
been doing that ever since. 

You can do tills and you can do it very well. You will have a few problems and I 
think this time you will have to take them head on. One will be what you think Bud will 
stand for and the otter is escaping the capitivity of the system of the practise of law 
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with which all law students are indoctrinated « You will have to do what you will know 
will offend Bud and Bhlke. You will have to be your own irinA of Kunsteler. hot by eopigring 
him but by doing what he tioes your way. if you are not in keeping vithEK your own nature 
you will fail. You’ll have to bo natural about it. 


To illustrate I recall what I told you only a couple of days ago* what Ed Kabak 
S± said of my writing in Post Mortem. You know his living comes from reading the most 
Establishaentarian ansi conformist of writing. He said he found the sense of honor I had 
built in effective and he also liked it. X suggest this as your tone. 


In its simplest expression I think our doctrine should be that McRae failed to 


hem the mandate of the 6th circuit and instead, set about doing all he felt he could get 
away with to frustrate it. We have to lock horns with him on this central issue. A ny 


skirting around it will sake the situation of the sixth circuit too difficult. We can't 


depend on their good disposition. We have to sake their finding for us not only possible 
but easiest and natural. We can do this by taking their final footnote as our gospel «nri 
belaboring McRae with his deviltry. I am not suggesting, of course, that we merely flail 
the copout. X am suggesting that with outrage, with a sense of horror and with aany,aany 
specifics we make a case against lam as well as the case itself and all in terms of a) 
this mandate and b) the real consitutional and legal issues. It is her'..- that you much 
preach the gospel ol the end of the meaning of law and justice when all these unprecedented 
proof snare tossed aside to perpeutate an also-unprocedented corruption of the entire 
systoa. In all of this, which may seem harsh and farcirt, you also must and will appears 
to be he who alone spealcs for the system, its Vigorous and virile lone champion. We get 
this away from -k>y and onto everyone else in these issues. 


Prom the news accounts it appears that McRae has centered ou the Constitutional 
questions. That could not bo better for us because we can then take him up and itek off 
hos personal failings on that, beg inning with what we were supposed to file on the 
irreraedial violations of which he knew. 


x would suggest -hat as you can you make notes of those things you think you want 
for sure in the record you’ll be building. % own view is that we must be overwhelming 
and eliminate as little as possible, ibunp so great a load on the circuit that it can t 
move around it. I think tint if we can sit and talk about these things you’ll remember 
more with least work. 

+.* 

In going after McRae — add strongly as you do t is it will not be improper - 
you also mujjjt go after Haile for his abuses and excesses. His continuing of mail inter- 
ception can t be excused. His earlier behavior must be condemned. 

Mad I do think that all of this should be in terms of a pro bono defense that 
centered on two men without means, knwoa to the State- which they set about doing all it 
could to make a defense impossible and outside the law and the courtroom to nullify the 
orders and decisions -^nd doctrine of the courts as well as justice. Haile has to be hit 
hard because justice requires it but that should not be unwelcome to the cur cult, which 
had its own experiences with him. 

I do mean that we should sit together and talk together on the issues we'll have 
to have as a .minitaiaa and I do Bea n the two of us alone. Your appeal Will have to have an 
internal unity. You can test it v?ith the stereotyped views you’ll get from Ehlke and others 
xf you want later but thin can t be carried off if it is not entirely consistent and 
entirely honest and passionate, as close as your character will let you get to an emotional 
defense not of Ray but of the law and our entire system of laws and the viability of the 
Constitution. McRae has broadened it all for us and given us the pulpit. 

Martin W a ldiKin once told me of his growing and increasing admiration for , unstler 
as he observed him. I’ll encapsulate what he said, Kunstler appears to do the most out- 
rageous, iconoclast things, even to the faces of the most conservative of judges. But he 
prepares and presents so cogent an argument that he persuades them and in 'this is and 
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to the end he is not the radical tat the genuine upholder of the to, and the system. 

Don't even think of any extensive to, research, ?ertaps not of any at all. 

That footnote, that ssn&ate, is all the law you need. 
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